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A h is to ry  o f  broadcasting pol icy i n  Canada as it relates t o  the 
development o f  educational television in the provinces. This  
ar t ic le  especially considers pol icy consequences o f  continuing 
uncertaint ies re lat ing to the consti tut ional question o f  
jur isdict ion. 
Un morceau d 'h is to i re des pol i t iques de t6l6dif fusion au 
Canada q u i  t ra i te  d u  devbloppement de la t6lbvision educative 
dans les provinces. Cet ar t ic le  examine part icul ierement les 
cons6quences qu'ont eu, su r  les polit iques, les incert i tudes 
continuelles concernant la question consti tut ionnel le de 
jur isdict ions. 
The  issue of jur isdict ion over  educational broadcasting in Canada has 
engendered much debate in recent years. Historical ly,  Canadian 
communications pol icy has evolved i n  a h igh ly  centralized fashion, the 
federal government having insisted since the earl iest days o f  
broadcasting upon exercising almost exclusive control in the field. The 
long-accepted pr inc ip le of publ ic  ownership o f  the airwaves suggests 
tha t  broadcast licensees are holders o f  a publ ic t rus t ,  thereby 
just i fy ing regulatory overs ight  t o  ensure the publ ic  interest.  Tha t  the 
governmental author i ty  should be  a t  the federal level i s  just i f ied b y  a 
consti tut ional prov is ion allocating to the Parliament o f  Canada 
jur isd ic t ion over  under tak ings extending beyond the limits o f  prov inc ia l  
boundaries. 
Th is  pr inc ip le has been extended t o  include broadcasting. Federal 
regulatory responsibi l i ty is f u r t he r  just i f ied b y  the need t o  ensure tha t  
Canada carr ied ou t  i t s  international t rea ty  obligations w i th  respect t o  
frequency allocations. Based upon these fundamental considerations, 
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the federal claim to  jur isd ic t ion i n  the  f ie ld  has been re in forced over  
the  years b y  a longstanding pol icy object ive re la t ing to  the maintaining 
o f  an in tegrated "single system," o f  bo th  p r i va te  and publ ic  
broadcast ing elements, intended t o  serve as an  inst rument  o f  national 
purpose. 
Against  th i s  background, the federal government histor ical ly has 
prohib i ted the  issuing o f  licenses to  prov inc ia l  governments o r  the i r  
agents. B u t  confrontat ion over  jur isd ic t ion was never  seriously forced 
u n t i l  t he  a r r i v a l  on the scene o f  the  concept o f  educational television 
less than  two decades ago. Relying on s. 93 o f  the Const i tut ion Act,  
1867,' (which g ran ts  exclusive jur isdicat ion to  the provinces to  "make 
laws i n  relat ion to  education"),  var ious prov inc ia l  governments began t o  
apply  pressure t o  acqui re contro l  over  provincial ly-owned educational 
broadcast ing stations, and  the  federal government eventual ly acquiesed 
t o  a degree, re lax ing i t s  pol icy o f  complete prohib i t ion o f  prov inc ia l  
ownership. A n  agreement negotiated i n  1972 resul ted in a d i rect ive 
which gave the  provinces f u l l  cont ro l  over  the  content o f  programming 
on educational stations, b u t  l icensing power remained w i th  the federal 
author i ty .  
T h e  pol i t ical  processes t h a t  led t o  t h e  establishment o f  th i s  
agreement re f lect  the  provinces1 challenge o f  the  predominance o f  
federal contro l  over  al l  aspects o f  communications pol icy. Th is  paper 
describes the  development o f  the  pol i t ical  debate over  one aspect o f  
communications pol icy, tha t  o f  jur isd ic t ion over  educational 
broadcasting. It wi l l  t hen  iden t i f y  issues engendered b y  rap id ly  
changing communications technology, and  conclude b y  suggest ing how 
these issues wi l l  have an impact upon the regulatory  process as it 
affects educational broadcast ing. 
The  Evolut ion o f  Broadcast ing Policy in Canada 
The  evolut ion o f  Canadian broadcast ing pol icy  ref lects t h e  view tha t  
contro l  o f  the  broadcast ing system is deemed to  be essential t o  the 
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maintenance and development o f  national u n i t y  and a s t rong  national 
ident i ty .  Th is  pol icy has been sustained i n  the  fou r  broadcast ing acts 2 
enacted since the Radiotelegraph A c t  o f  1913. L ike  i t s  predecessors, 
the Broadcast ing A c t  o f  1967-1968, proclaimed A p r i l  1, 1968, re f lects  a 
sense o f  national purpose. T h i s  goal is ar t icu lated i n  s. 3 o f  the  
Broadcast ing Act ,  which sets f o r t h  a broadcast ing pol icy for  Canada, 
and which states the objectives o f  the  system i n  terms o f  a "single 
system" concept "comprising publ ic  and  p r i va te  elements." Section 3(a) 
declares tha t  broadcast ing under tak ings i n  Canada "make use o f  rad io 
frequencies tha t  are publ ic  p roper ty . "  Section 3(b)  then  sets ou t  a 
pol icy which is essentially one o f  ensur ing t h e  establishment o f  a 
Canadian-owned system which wi l l  "safeguard, en r i ch  and  st rengthen 
the  cu l tura l ,  polit ical, social and  economic fab r i c  o f  Canada.. . .I1 
I n  o rder  t o  implement these policies, Par t  II o f  the A c t  
establishes the Canadian Radio-Television  omm mission,^ a single 
independent au thor i t y ,  t o  regulate and supervise the  system. The  role 
o f  the  CRTC is tha t  o f  an  administrat ive t r i buna l  act ing in a 
superv isory and policy-making capacity t o  implement Canadian 
broadcast ing phi losophy as it i s  laid down b y  Parliament and  embodied in 
the  Act.  I n  i t s  f i r s t  pol icy statement the  Commission art iculated i t s  
commitment t o  the  achievement o f  nat ional pr ior i t ies:  
Broadcast ing is n o t  an  end  in i tself .  It is subject to  h igher  
and more powerfu l  imperatives o f  nat ional development and 
surv iva l .  T h u s  broadcast ing i s  an in tegra l  p a r t  o f  the  larger  
const i tut ional domain; a nat ional p r i o r i t y  i tself ,  it may a t  
cer ta in  times b e  subject t o  realignment w i th  other  national 
pr ior i t ies,  b e  they economic, social, pol i t ical  o r  cu l tura l .  The  
Broadcast ing A c t  i t se l f  i s  an organic  p a r t  o f  t h e  body  o f  
Canadian legislation and  subject t o  the  degislative act iv i t ies o f  
the Canadian Parliament i n  al l ied fields. 
The  basis for  t h i s  h igh ly  central ized communications pol icy, as th i s  
epor t  suggests, l ies i n  t h e  " larger  const i tut ional domain." The  
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framework fo r  communications pol icy i n  Canada was determined b y  the 
provisions o f  the division o f  powers between the  federal and provincial  
governments, laid down b y  t h e  Const i tut ion Act ,  1867. The  or ig ina l  
Act ,  ( l i ke  any federal const i tu t ion) ,  defines the k inds  o f  laws which 
may b e  enacted b y  the  federal Parliament, and  the k inds  o f  laws which 
may b e  enacted b y  each prov inc ia l  legislature. These a re  set out,  i n  
the main, i n  sections 91 and 92 o f  the  Const i tut ion Act,  1867, section 
91 l i s t i ng  the  "k inds o f  laws which a re  competent t o  the  federal 
parliament" and  section 92 l i s t i ng  the "k inds o f  laws which a re  
competent t o  the prov inc ia l  legislatures."' T h i s  d is t r ibu t ion  o f  
legislat ive power is accomplished b y  an  enumerated l i s t  o f  subject 
matters i n  each o f  sections 91 and  92. Section 92(10)(a) o f  the  
Const i tu t ion Act,  1867, makes d i r e c t  reference t o  the  on ly  form o f  
electronic communication known t o  o u r  Fathers o f  Confederation, the 
telegraph, as expl ic i t ly  coming under  federal jur isd ic t ion:  
. . .telegraphs and  other  works and  under tak ings connected 
t h e  Provinces w i th  any  others o f  the  Provinces o r  extending 
beyond the limits o f  the  Provinces. 
B y  extension from s. 92(10(a), the  cour ts  have recognized a 
wide-ranging federal jur isd ic t ion over  most aspects o f  communications 
pol icy, fo r  
. . .federal jur isd ic t ion over  broadcast ing i s  in terpreted as an 
inter-provincial  under tak ing because o f  the  na tu re  gf 
broadcast technology which necessarily overlaps boundaries. 
A d is t inguished const i tut ional au thor i t y  has noted tha t  the  federal and 
prov inc ia l  categories o f  power a re  expressed i n  qu i te  general terms, 
permi t t ing considerable f l ex ib i l i t y  in const i tut ional interpretat ion. He 
also observed tha t  it b r i n g s  much over lapping and  potent ial  conf l ic t  
between the  various def ini t ions o f  powers and  responsibil it ies, g i v i n g  
r ise t o  disputes between t h e  two levels o f  government.7 Thus,  as 
might  b e  expected, one o f  the most c r i t i ca l  areas o f  Canadian publ ic  
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pol icy involves decisions concerning overlapping jur isdict ions, where 
boundaries and responsibi l i t ies a re  n o t  c lear ly  defined. The area o f  
educational broadcasting presents a case i n  point.  
The  a r r i va l  o f  educational broadcast ing b rough t  in to  being a host  
o f  const i tut ional problems which created an immediate jur isdict ional 
conf l ic t  between t h e  federal government and the  provinces.8 Unl ike 
communications pol icy, the  h is to ry  o f  educational pol icy has evolved i n  a 
h igh ly  decentralized fashion. As we have seen, s. 93 o f  the 
Const i tut ion Act ,  1867, c lear ly  assigns exclusive jur isd ic t ion over  
education to  the provinces: " I n  and for  each Province the Legislature 
may exclusively make Laws i n  relat ion to  Education." Section 93 o f  the  
Act,  however, does n o t  specify what comprises the domain o f  education. 
Because jur isd ic t ion over  educational broadcast ing is inherent ly  d iv ided,  
the determination o f  federal and  provincial  jur isd ic t ion requ i red  
legislat ive interpretat ion. The  process o f  devising suitable legislation, 
however, was a delicate one for ,  as one author  notes, federal 
authori t ies were a f ra id  tha t  g ran t ing  a licence fo r  a broadcast ing stat ion 
to a prov inc ia l  government for  educational purposed "would g ive  away 
contro l  over  a segment o f  the  Canadian broadcast ing system." 
Similarly, provincial  authori t ies were af ra id  tha t  "accepting a federal ly 
l icensed educational broadcast ing system would g ive  federal authori t ies 
contro l  over  a segment o f  the  educational system."9 
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The provinces pressed the  federal government to  allow them the 
~ r i t y  t o  own and operate educational stations. Ind iv idual  
Tments o f  education made arrangements w i th  the  federal 
-nment, on an ad hoc basis, t o  disseminate educational material. 
B arrangements var ied from "provincial  o r  local co-operation and 
!ment w i th  t h e  CBC o r  C T V  networks"  t o  "federal ly licensed 
te  broadcasters, prov inc ia l  o r  local production," as described b y  
I :
Quebec has asserted a v i ta l  const i tut ional in terest  i n  the f ield 
which embraces new s t ruc tu res  and  proposals, going 
considerably f u r t h e r  than  t h e  mere a d  hoc arrangements 
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above. Other  provinces i n  v a r y i n g  degrees, have expressed 
a des i re,p c l a r i f y  a n d l o r  establ ish a prov inc ia l  const i tut ional 
in terest .  
Quebec had fo r  some time held aspirat ions i n  the  f ie ld  o f  broadcasting, 
fo r  as ear ly  as 1945 tha t  province's government had  created a prov inc ia l  
administrat ive council called "Radio Quebec," the  in ten t  o f  which was 
someday to  establ ish provincially-owned broadcast ing stations and 
facil it ies. J u d y  LaMarsh, who i n  1969 was Secretary o f  State and  the 
federal government 's spokesperson on broadcast ing i n  Parliament, 
expressed h e r  concern regard ing th is  potent ial ly "dangerous" situation: 
Quebec ... was anxious t o  set u p  i t s  own Radio Quebec 
network. Tha t  i s  dangerous, fo r  it could easily be 
transformed t o  one fo r  general broadcast ing, f a r  beyond 
anyone's legitimate def in i t ion o f  "education." If the  federal 
l icensing au thor i t y  was ignored, what spyctions had Ottawa to  
use t o  enforce const i tut ional d ivers ions? 
Meanwhile, Ontar io  and Alber ta had no t  been idle. They  too became 
act ive ly  engaged i n  seeking licenses f o r  educational broadcast ing 
stations i n  the i r  respect ive provinces. Fur ther  pressure was prov ided 
b y  the  publ icat ion o f  a Report released b y  a special adv isory committee 
which had  been appointed b y  Prime Minister Pearson t o  s tudy  
broadcast ing. 
T h e  Unfo ld ing o f  Federal Policies and 
Educational Broadcast ing 
T h e  1965 Report,  issued by t h e  Federal Adv iso ry  Committee on Broad- 
cast ing, chai red b y  Robert ~ o w l e r , "  devoted an en t i re  chapter t o  the 
newly-emerging f ie ld  o f  educational broadcasting. One o f  i t s  recommen- 
dations, tha t  provincial  authori t ies b e  established to  contro l  broad- 
cast ing p rov id ing  they were ef fect ive ly  independent o f  d i rec t  ministe- 
r ia l  control ,  was taken in to  consideration b y  the federal government. 
I n  response to  the "Fowler Report," Secretary o f  State LaMarsh 
released a "White Paper on Broadcast ing" i n  1966 , '~  declar ing the  
CANADIAN JOURNAL OF COMMUNICATION, 1986 Vol. 12 No. 2 27 
federal government's in tent ion to enact new legislation which, (among 
other th ings ) ,  would address the issue o f  educational broadcasting. A 
new federal educational broadcast ing agency was proposed, which would 
be empowered to  enter in to  agreements w i th  ind iv idual  provinces i n  
order  to  meet the needs o f  prov inc ia l  educational systems. The 
legislation was d ra f ted  b u t  no t  completed, however, f o r  LaMarsh's 
energies were deflected t o  a matter o f  h igher  p r i o r i t y :  Obtaining the  
passage o f  a new broadcasting act. LaMarshls memoirs14 describe her  
determination to  pass the  new A c t  before an impending federal election 
ear ly  i n  1968. On October 17, 1967, she moved tha t  the House o f  
Commons go  in to committee t o  consider legislation re la t ing to  a new 
broadcasting policy. The Broadcast ing Act ,  1967-1968 was passed b y  
the House o f  Commons February 7 ,  1968, and proclaimed A p r i l  1 , 1968. 
Al though the new act  was largely based on the  recommendations o f  
the White Paper and  the Fowler Report, the  recommendation concerning 
educational broadcasting eventual ly was rejected b y  Parliament. The 
new act  merely granted educational broadcast ing a place i n  the  Canadian 
system. The  only  reference is s. 3 ( i )  o f  the  Act ,  which reads: 
"Facil it ies should be prov ided wi th in  the  Canadian broadcasting system 
for  educational broadcasting.. . .I1 Thus, educational broadcast ing was 
made subject to  the federal author i ty ,  l ike al l  other broadcast ing 
undertakings. 
The matter o f  educational broadcasting had  been re fe r red  to  the 
anding Committee on Broadcasting, on November 17, 1967. Th is  
mmittee held extensive hearings, b u t  i t s  repor t  was never  presented 
Parliament. The  committee ceased to  ex is t  a t  the  dissolut ion o f  
r l iament  i n  A p r i l  o f  tha t  year, and a federal election was called for  
ne 25, 1968, leaving the issue o f  educational broadcasting unresolved. 
B i l l  C-179: D r a f t  Legislation t o  Establ ish a Canadian 
Educational Broadcast ing Agency 
1 October 24, 1968, the  new Secretary o f  State, Gerard Pelletier, 
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announced the  establishment o f  a task force to  develop legislation for  
the implementation o f  the  Canadian Educational Broadcast ing Agency, 
and March 10, 1968, h e  in t roduced B i l l  C-179. Th is  d r a f t  legislation 
prov ided for the establishment o f  a new federal agency t o  hold licences, 
to  operate educational broadcast ing facil it ies, and  t o  negotiate w i th  
prov inc ia l  authori t ies f o r  the i r  use. T h e  pr inc ipa l  use o f  these 
broadcast ing facil it ies was proposed as being fo r  matters coming under  
prov inc ia l  jur isdict ion. The  provinces would have the responsibi l i ty fo r  
t h e  product ion and  programming o f  educational material t o  be broadcast 
over  the  federal facil it ies; t h e  federal government would have 
responsib i l i ty  fo r  transmission facil it ies only .  Par t  o f  the  government's 
p lan was t o  open u p  television channels on  the UHF band, in addit ion 
t o  t h e  VHF allocations already prov ided f o r  educational broadcasting. 
The  d r a f t  legislation def ined "educational programs" as hav ing th ree  
p r imary  character ist ics: F i rs t ,  the object ive o f  educational programs as 
p rov id ing  a systematic acquisi t ion o r  improvement o f  knowledge; second, 
achievement o f  the  object ive th rough  regular  and progressive 
programming; th i rd ,  the  resul ts  achieved would b e  subject t o  
supervision. 15  
Representatives from each o f  the  provinces cr i t ic ized th is  def in i t ion 
o f  educational broadcast ing as being too rest r ic t ive.  A t  a meeting o f  t h e  
Council o f  Ministers o f  Education, canada,16 held i n  Ottawa, October 
20, 1969, it was agreed tha t  a more suitable def in i t ion should be found. 
A work ing committee consist ing o f  off ic ials o f  the  Council o f  Ministers o f  
Education and the Secretary o f  State was established. I n  t h e  meantime, 
the federal government announced the  withdrawal o f  B i l l  C-179, an 
event  which occurred less than  one month a f te r  the Quebec 
Broadcast ing Bureau A c t  became law in Quebec. 
A Quebec provincial  election, in March 1969, had b rough t  the new 
Ber t rand  government in to  being. Soon a f te r  the election, the 
CANADIAN JOURNAL OF COMMUNICATION, 1986 Vol. 12 No. 2 29 
government introduced legislation which was t o  become the  new 
broadcast ing act. 17 
The  effect o f  th is  b i l l  was to  update a 1945 ~ c t l *  under  which 
Radio Quebec had been established as a prov inc ia l ly  owned service fo r  
rad io and  television broadcast ing t o  disseminate educational and  cu l tu ra l  
programming. The powers conferred on t h e  Bureau under  the  new Act,  
- ssed October 17, 1969). were much broader than  those prov ided in 
proposed federal legislation. T h i s  development was the reason w h y  
federal government wi thdrew B i l l  C-179 jus t  th ree  weeks later.  19 
Encouraged b y  Quebec's in i t ia t ive in establ ishing a prov inc ia l ly  
led broadcast ing fac i l i ty ,  A lber ta and  Ontar io  appl ied pressure on 
federal government to  change i t s  pol icy o f  n o t  issuing broadcast ing 
nces to  prov inc ia l  governments o f  t h e i r  agents. Ear ly  i n  1970, bo th  
vinces successful ly negotiated in ter im agreements whereby 
cat ional television broadcast ing faci l i t ies were prov ided under  special 
ns ing agreements w i th  t h e  CBC, and prov inc ia l  educational 
adcast ing authori t ies were set up b y  prov inc ia l  o rders  in counci l .  
I n  Alberta, the Canadian Broadcast ing Corporat ion appl ied fo r  a 
nce t o  c a r r y  on  a new television broadcast ing under tak ing  in 
ionton, w i th  French language CBC programs and educational 
'v is ion programs on Channel 11 (VHF).  The  CBC1s appl icat ion was 
r o v e d  on Augus t  1, 1969, and  a license g ran ted  f o r  th ree  years. 2 0 
order  t o  make it possible fo r  the  prov ince o f  A lber ta to  have access 
educational broadcast ing facil it ies, the  federal government insisted 
t the  licence b e  held b y  t h e  CBC. T h e  Metropol i tan Edmonton 
~cat ional  Television Association (MEETA), and  the  CBC, formed an 
eement whereby MEETA would use t h e  CBC faci l i t ies f o r  a specified 
i b e r  o f  hours  p e r  week t o  broadcast Engl ish language educational 
grams and  t h e  CBC would re ta in  the  licence and  remain responsible 
a l l  programming, o f  which t h e  educational programs formed a par t .  
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MEETA went on-air on Channel 11 i n  ear ly  1970 as Canada's f i r s t  
community ETV station, leasing f o r t y  hours  each week. 
A few months later,  ' a  similar arrangement was negotiated i n  
Ontario. On January 30, 1970, the CRTC issued a publ ic  announcement 
s tat ing t h a t  the  CBC had been licensed t o  c a r r y  on a new television 
broadcast ing under tak ing a t  Toronto " to  prov ide a transmission fac i l i ty  
for  educational programs under  prov inc ia l  author i ty . "  The  under tak ing 
was to  operate on  Channel 19 on t h e  UHF band, and  an  Ontario 
Educational Communications Au thor i t y  was established i n  order  to  
supervise and assess the stat ion's programming. A few months later,  
the  Ontar io  Educational Communications A u t h o r i t y  ~ c t ~ '  was passed, 
designating a Board o f  th i r teen members to  b e  appointed b y  the  
Ontar io  Cabinet to  serve as the  prov inc ia l  author i ty .  
A lber ta followed sui t ,  establ ishing i t s  provincial  au thor i t y  b y  an  
Order  in Council i n  February, 1970. Th is  authorized the  provincial  
Minister o f  Education t o  enter  in to  agreement w i th  th'e federal 
government fo r  the use o f  educational television broadcast ing facil it ies. 
Meanwhile, a def in i t ion o f  educational programming was f inal ized b y  
the work ing committee comprising Off ic ials o f  the Council o f  Ministers o f  
Education and the  Secretary o f  State. 
The  Defini t ion o f  Educational Programming 
The  publ ic  s.tatement released on November 5, 1969 by the  Secretary o f  
State, Mr .  Pelletier, had no t  on ly  announced the  withdrawal o f  B i l l  
C-179, b u t  also had  pledged the  federal government's commitment to  
a r r i v i n g  a t  a def in i t ion o f  educational programming t o  b e  incorporated 
in to  subsequent federal regulat ions. A def in i t ion o f  "educational 
programming" eventual ly was finalized, and  on December 2,  1969, the  
work ing committee submitted th i s  def in i t ion to  the  Secretary o f  State 
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and the  prov inc ia l  Ministers of education. The  federal and provincial  
governments subsequently approved the  following: 
programming designed t o  b e  presented i n  such a context  as t o  
p rov ide  a con t inu i t y  o f  learn ing oppor tun i t y  aimed a t  the  
acquisi t ion o r  improvement o f  knowledge o r  the  enlargement o f  
understanding o f  members o f  the  audience t o  whom such 
programming is d i rected and  under  circumstances such tha t  the  
acquisi t ion o r  improvement o f  such knowledge o r  the 
enlargement o f  such understanding is subject to  supervision o r  
assessment b y  the  prov inc ia l  au thor i t y  b y  any appropr ia te 
means; 
programming p rov id ing  information on  the available courses o f  
inst ruct ion o r  invo lv ing  the  broadcast ing o f  special educational 
events w i th in  the educational system. 
Broader i n  i t s  scope than  tha t  o f  B i l l  C-179, th i s  def in i t ion 
contained changes which acknowledged t h e  provinces' exclusive 
const i tut ional jur isd ic t ion in the  f ie ld  o f  education. The  changes have 
been described as follows: 
B y  adding the requirement o f  "assessment" as an  a l ternat ive 
t o  "supervision," and  b y  delet ing t h e  specif ic and  rigid 
methods o f  supervision o r  assessment, prov inc ia l  authori t ies 
wi l l  b e  le f t  w i th  a much f reer  hand  i n  broadcast ing 
educational programs t o  persons i n  llout-of-schoolll s i tuat ions 
whi le a t  the same time p rov id ing  fo r  some form o f  feed-back 
relat ionship considered so essential t o  most accepted concepts 
o f  "educational broadcast ing" (as opposed to  "general 
broadcast ing").  A n d  th is  def in i t ion is expanded t o  include 
the  broadcast ing o f  special educational events w i th in  the  
educational 2!.jystem, o r  information on  available courses o f  
inst ruct ion.  
This def in i t ion o f  "educational programming" came t o  determine the  
respective jur isdict ions o f  federal and  prov inc ia l  educational 
woadcast ing authori t ies. T h e  subsequent Di rect ion t o  the  CRTC issued 
3y Cabinet on  March 19, 1 9 7 0 , ~ ~  incorporated it almost verbatim. The  
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pol icy o f  n o t  g ran t ing  prov inc ia l  governments o r  the i r  agents 
broadcast ing licences was continued, b u t  condit ions were created 
whereby educational channels would b e  set aside b y  licensed cable 
television undertakings. Appendix  A o f  t h i s  document states:. . .at least 
one channel o f  a cable transmission fac i l i ty  b e  set aside fo r  the use o f  a 
prov inc ia l  au thor i t y  for  educational broadcasting. 2 4 
B u t  t h e  provinces s t i l l  dissat isf ied w i t h  the federal government's 
posit ion i n  cont inu ing t o  deny t h e i r  r i g h t  t o  b e  licensed for  educational 
broadcast ing, cont inued to  press fo r  f u r t h e r  negotiations. 
T h e  federal government, was faced w i th  a dilemma: Al though s. 
3 ( i )  o f  the  Broadcasting A c t  states tha t  " faci l i t ies should be prov ided 
w i th in  the  Canadian broadcast ing system fo r  educational broadcasting,'' 
s. 22(i)  o f  the  A c t  reads as follows: 
No broadcast ing licence shall b e  issued, amended, o r  
renewed.. .(a) i n  contravention o f  any  d i rect ion t o  the  
Commission issued b y  the  Governor-in-Council under  the  
au thor i t y  o f  th is  A c t  respecting.. . ( i i i )  the classes o f  
appl icants 25 to  whom broadcast ing licences may no t  be 
issued.. . . 
The dilemma was one o f  dev is ing a compromise which would sat isfy bo th  
the  provinces and  the  Governor-in-Council regard ing the  e l ig ib i l i ty  o f  
prov inc ia l  governments t o  ho ld educational broadcast ing licences. 
T h e  Federal Compromise 
Quebec had '  been a re luctant  par t ic ipant  in the  negotiations which 
resul ted i n  the  1970 legislation. Regardless o f  t h e  p a r t y  i n  power, 
Quebec governments consistent ly have opposed central ized policies o f  
federal control .  Af ter  the emergence o f  separatism in the  60's. 
communications was perceived as being o f  even greater  importance i n  the  
development and  maintenance o f  a cu l tu ra l  ident i ty .  T h i s  renewed 
nationalism inspi red a s t rong  react ion t o  t h e  1970 federal Direct ion. 
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On September 19, 1971 , a government news release stated tha t  the 
provincial  Cabinet wished to  make clear tha t  the  Quebec government 
would b e  prepared t o  broadcast educational television programs "without 
a permi t  if negotiations w i th  Ottawa are no t  concluded w i th in  the time 
l imit  set b y  ~ u e b e c . " ~ ~  The  release quoted the  Minister o f  
Communication, Jean-Paul LIAl l ier,  as saying: 
. . .if the  province's educational television plans are to  be 
realized, agreement on  th is  aspect o f  broadcast ing must be 
reached w i th  the federal government because a t  tha t  po int  we 
must s t a r t  bu i ld ing o u r  broadcast ing antennas. 
Th is  forced the  federal government to  back away from i t s  pol icy 
regard ing the licensing o f  educational broadcast ing stations, and move 
t o  a posit ion o f  allowing prov inc ia l  governments to  own and operate 
educational broadcast ing faci l i t ies under  cer ta in  conditions. These 
conditions were specified i n  a new direct ion27 issued to  the  CRTC on 
Ju ly  13, 1972. Section 2 o f  the  d i rect ion specified tha t  the  following 
, were inel igible as applicants for  educational broadcast ing licences: 
(a) Her Majesty i n  r i g h t  o f  any province; and  
( b )  agents o f  Her  Majesty i n  r i g h t  o f  any province. 
agent o f  a prov ince d i d  n o t  include independent corporations, fo r  s. 
' the  new d i rect ion specified el igible applicants t o  be "independent 
,orations1l which were def ined as follows: 
. ..a corporat ion tha t  the  Canadian Radio-Television 
Commission i s  sat isf ied i s  n o t  d i rec t l y  control led b y  her  
Majesty in r i g h t  o f  a prov ince o r  b y  a municipal government 
and tha t  i s  designated b y  s tatute o r  b y  the 
Lieutenant-Governor i n  Counci l  o f  a prov ince fo r  the  purpose 
o f  broadcast ing the  following types o f  programming, namely: 
(a) programming designed t o  b e  presented in such a context  
as t o  prov ide a cont inu i ty  o f  learning oppor tun i t y  aimed 
a t  the  acquisi t ion o r  improvement o f  knowledge o r  a t  the 
enlargement o f  understanding o f  members o f  the audience 
t o  whom such programming is d i rected and  under  such 
circumstances such t h a t  the acquisi t ion o r  improvement 
o f  such knowledge o r  the  enlargement o f  such 
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understanding is subject t o  supervision o r  assessment b y  
a provincial au thor i t y  b y  any appropriate means; and 
(b )  programming p rov id ing  information on the available 
courses o f  inst ruct ion o r  inc luding the broadcasting o f  
special education events wi th in the educational system, 
which programming, taken as a whole, shall be  designed 
t o  fu rn ish  educational opportunit ies, and shall be 
d is t inct ly  d i f fe ren t  from general broadcasting available on 
the national broadcasting service o r  on pr ivate ly  owned 
broadcasting undertakings. 
The 1972 direct ion marked the culmination o f  a long period o f  extensive 
negotiations between the federal and provincial governments. As has 
been observed: 
As a result . .  . the provincial governments were able to  
consolidate and legitimate the i r  opening act ivi t ies i n  the 
area o f  educational broadcasting while the federal government 
continued to presesle i t s  overarching jur isdict ional and 
regulatory author i ty .  
B u t  there was a problem inherent  i n  the federal direct ion: tha t  o f  
sett ing u p  a provincial corporat ion suff ic ient ly independent to  sat isfy 
the CRTC tha t  it was el igible fo r  a broadcast licence, while a t  the same 
time being under  the aegis o f  i t s  provincial government i n  order  tha t  
the la t ter  might  assert i t s  consti tut ional jur isd ic t ion over  education. 
The problem arose in the course o f  examining a single case o f  
policymaking i n  ~ l b e r t a . ~ '  The f ind ings o f  the Alber ta s tudy  reveal 
tha t  vagueness i n  the federal direct ion w i th  regard to the role o f  
provincial authori t ies and the i r  contro l  over  the content o f  educational 
broadcasting came t o  be ref lected i n  Alberta's provincial legislation. 3 0 
A former counsel t o  the CRTC described the issue as follows: 
Establishing the "independence" o f  such corporations 
[author i t ies]  has not  been easy i n  al l  cases i n  l i gh t  o f  the 
fact tha t  they are tota l ly  funded b y  the i r  respective 
provincial governments. The &t establ ishing the Alberta 
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Educational Communications Corporation, for  example, makes 
al l  o f  the  Corporat ion's dealings i n  programs subject to  any 
direct ives tha t  may b e  g iven  b y  the "provincial  authori ty,"  
which i n  tha t  case is the  Minister o f  Education. The desire 
o f  the Alber ta Government to  keep th is  k i n d  o f  check on the 
Corporat ion stems from a concern tha t  the Corporat ion no t  
become so independent o f  the  Department o f  Education tha t  it 
begins t o  r u n  i t s  own province-wide educational system 
separately from tha t  o f  the  Department. From the  CRTC1s 
viewpoint, the  existence o f  the d i rect ion power represents a 
3tential fo r  d i rec t  government interference w i th  the 
 dependence o f  the  Corporat ion and the  Commission's various 
~ens ing~ f lec is ions  invo lv ing  the Corporat ion have voiced th is  
mcern.  
Discussion 
Ir implication drawn from th is  author 's analysis o f  the Alber ta 
j tha t  the ambiguity o f  the  federal legislation govern ing the 
I jur isd ic t ion o f  educational broadcast ing is ref lected i n  the 
t dilemma which becomes manifest a t  the prov inc ia l  level. The 
s, (hav ing to  do  w i th  establ ishing a pol icy which furnishes publ ic  
t without polit ical contro l ) ,  was perhaps best expressed b y  Mr. 
Michael O'Byrne,  i n  1976,  when he was Chairman o f  the  Board 
c t o r s  o f  the  Alber ta Educational Communications Corporat ion: 
t ]  does seem almost a paradox t o  me tha t  we ta lk  about 
dependence, and  y e t  our  fund ing  comes from tha t  government 
hich wg2 claim to  be independent from. I t ' s  a k i n d  o f  
ystery .  
it indeed possible f o r  a prov inc ia l ly - funded corporat ion t o  
suf f ic ient ly  independent from i t s  fund ing  source while a t  the  
ime maintaining accountabi l i ty to  tha t  government i n  order  to  
i t s  mandate o f  meeting the  province's educational needs? The 
n becomes one o f  reconci l ing what are of ten two irreconcilable 
Policies made a t  the prov inc ia l  level, w i th  policies made a t  the  
level. It is th i s  dilemma which lies a t  the  root  o f  the  
ns posed b y  the d iv ided jur isd ic t ion o f  educational broadcasting. 
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B u t  federal and  prov inc ia l  pol icymaking are n o t  d iscrete processes. 
A l though  the  federal and  prov inc ia l  governments act  llautonornously, they 
do  so w i th in  a necessarily interdependent context.1133 I n  a federal 
state such as ours, the re  i s  a shar ing o f  legislat ive powers which 
produces "two d is t inc t  levels o f  government, each supposedly operat ing 
independently i n  i t s  own sphere o f  operation. '13' Fu r ther ,  al though each 
prov inc ia l  legislat ive body i s  "conf ined t o  i t s  own jurisdiction," the re  
i s  a t  t h e  same time a requirement f o r  " jo in t  o r  a t  least complementary 
action" vis-a-vis t h e  federal government. 3 5 
Such interdependence necessitates an  awareness tha t  policies made 
a t  one level a f fect  policies made a t  the  other  level, and t h a t  publ ic  
pol icy in the  area o f  communications ref lects and  expresses the  broader 
issues o f  th i s  rea l i ty .  The  na tu re  o f  t h i s  " interdependent context,11 
however, has drast ical ly changed over time, as has the na tu re  o f  the  
Canadian federat ion i tself .  
In t h e  ear ly  days o f  Confederation, the re  was l i t t l e  need fo r  
federal-provincial  consultation. Increasingly  over  the  years, however, 
the  federal-provincial  arena has become noticeably larger  i n  i t s  scope, 
b r i n g i n g  w i t h  it a co-operative form of federalism, character ized b y  a 
re la t ive ly  more powerful  posit ion f o r  the  provinces. The phenomenon o f  
prov inc ia l  governments being committed to  bu i ld ing  s t rong  provinces and 
determining the i r  own f u t u r e  development has been termed 
"province-building"36 and  prov ince-bui ld ing is viewed as being 
responsible fo r  a growing challenge t o  the federal pol icy o f  central ized 
domination over  a l l  aspects o f  communication. Speaking o f  the  1970ts, 
an observer has wr i t ten:  
A l l  provinces saw communications as in tegra l  t o  "province 
bui lding." Consequently, they  wanted a s ign i f icant  degree o f  
contro l  over  areas prev ious ly  federal and  thus  a t p s f e r  o f  
decision-making power from the  federal government. 
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It is no t  only  the phenomenon o f  llprovince-building,lt however, 
ich has facil itated a steady expansion o f  provincial involvement in 
-ious aspects o f  communications pol icy. The advent o f  more 
~h is t i ca ted  communications technology i s  bound to change the ve r y  
:ure o f  jur isdict ional responsibil it ies and regulatory arrangements, 
tdering it increasingly d i f f i cu l t  t o  determine what they should be. 
I r e  is said about th is  below.) As has been said, " there is the 
reasingly serious danger tha t  technological developments may 
?r take the capacity o f  polit ical arrangements--both jur isdict ional and 
lulatory--to handle them.1t38 
The decade o f  the  '70ts, characterized b y  the phenomenon o f  
-evince-building," saw an "emergence o f  communications as a strategic 
1 contentious issue i n  Canada publ ic  policy.1139 A number o f  
eral-provincial communications conferences were held, al l  o f  which 
1ed i n  failure. The  provincial governments aff i rmed the i r  position 
~t the federal government has no r i g h t  o f  jur isd ic t ion over  matters 
ich fal l  in to the category o f  " intra-provincial" communications, a 
;ition which the provinces continue to maintain. 
The  western provinces have been vocal fo r  some time in expressing 
!ir in terest  i n  control l ing " intra-provincial" communications. Th is  
!a includes all broadcasting and non-broadcasting enterprises which 
! conducted wi th in provincial borders. O f  par t icu lar  significance 
-e is the potential fo r  provincial contro l  offered b y  cable television 
items, which i n  pract ice are " intra-provincial" under tak ings licensed 
the CRTC to  operate wi th in prov inc ia l  borders. According t o  
2(10(a) o f  the  Consti tut ion Act,  1867 the  provincial legislatures may 
t e  laws in relat ion t o  Itlocal works and undertakings." Section 92(16) 
m i t s  provincial legislatures t o  make laws re lat ing t o  "general ly all 
Rers o f  merely local o r  p r i va te  na tu re  i n  the  province." Section 
13) provides tha t  "p roper ty  and  c i v i l  r i gh ts "  are wi th in the 
isdict ion o f  the provinces. The stand taken b y  the Western 
winces has been tha t  cable d is t r ibu t ion  systems are ltlocal works and 
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under tak ings"  subject on ly  t o  provincial  legislation. 40 Indeed the 
federal government accepted tha t  proposit ion and reached an agreement 
re f lect ing tha t  view w i th  n ine o f  the  ten provinces, a t  a F i r s t  Ministers 
Conference held i n  Ottawa, in February,  1979. However, a series o f  
pol i t ical  events intervenedn4' and the  conf l ic t  over  communications 
pol icy became caught  u p  i n  what one author  has described as " the 
broader movement toward const i tut ional reform.1142 The per iod o f  the  
late 1970's has been described as the  time "when the  cacophony o f  
prov inc ia l  demands f o r  more jur isdict ional power w i th  the  federat ion had 
reached a crescendo ."43 
When the h is tor ic  const i tut ional ta lks began i n  the  summer o f  1980, 
both levels o f  government could look back on  no s ign i f icant  agreement 
on matters to  do  w i th  communications, despite "almost a decade o f  
negotiations tha t  included s ix  federal-provincial  and  f i ve  inter-provincial  
conferences and  innumerable minister ial  and  off ic ial  meetings."44 
Another  author  makes the po in t  tha t  because communications proved t o  
b e  an insoluble issue d u r i n g  the  negotiations tha t  took place between 
the  F i r s t  Ministers, these matters were no t  resolved i n  the  
const i tut ional review process, and as a resu l t  the  Const i tut ion Act,  1982 
d i d  no  more than preserve the or ig ina l  allocation o f  responsibi l i t ies 
established a t  the  time o f  Confederation in 1 8 6 7 . ~ ~  Since tha t  time, the  
provinces have continued to  challenge the  federal government's 
exclusive r i g h t  to  make major communications pol icy decisions. 
Emerging Issues 
Provincial  governments, s t i l l  i n ten t  on  rea l ign ing legislat ive and 
administrat ive frameworks negotiated i n  t h e  past, pers is t  i n  press ing 
f o r  contro l  over  " intra-provincial"  communications and cal l ing in to  
quest ion the  o ld  established pa t te rn  o f  central ized federal dominance 
over  communications. The  federal posit ion regard ing the  cable 
television i n d u s t r y  i n  Canada has been one o f  inc lud ing it i n  the  
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broadcast ing system as an extension o f  broadcast ing, def in ing 
"broadcasting receiv ing undertakings."46 
th is  si tuat ion is changing. On December 1, 1984 a new set o f  
ble regulat ions was released b y  the  CRTC, accompanied b y  a 
fo r  comments from the  publ ic.  T h e  proposed new regulat ions 
a number o f  matters, among which is the  matter o f  
del ivered educational channels. Because the  CRTC t h a t  has 
since 1971 cable systems app ly  a p r i o r i t y  l i s t  as a basis fo r  
i n g  the  channel allocation i n  any g iven  system,47 educational 
must b e  carr ied b y  a l l  cable systems. The  t iming o f  the 
I new regulat ions is o f  pa r t i cu la r  in terest  i n  Alberta. On 
13, 1985, the  Alber ta Educational Communications Corporat ion 
i) proceeded w i t h  the  implementation o f  a province-wide, 
based de l i ve ry  system, o r  "network"  o f  educational 
:ations. Such "networks1t48 raise some in terest ing jur isdict ional 
For i n  terms o f  regulat ion, the  quest ion o f  satell ite carr iage i s  
:h was no t  express ly  addressed b y  t h e  1968 Broadcast ing Act.  
lt su rp r i s ing  tha t  the  1968 A c t  was s i lent  on  th is  issue, as 
transmission was n o t  an  in-place technology when the  A c t  was 
)yal assent. Since then, judicial  decisions have to  some ex ten t  
ed whether when television channel signals a re  transmitted b y  
received b y  a receiv ing device and  d is t r ibu ted  t o  other  
such an operat ion const i tutes a "broadcast ing under tak ing"  as 
i n  the  Broadcast ing Act ,  and  therefore fal ls under  the 
ion o f  the regu la to ry  agency, the CRTC. 49 
emerging technology, even more subvers ive o f  t h e  ab i l i t y  o f  
u la to ry  agency t o  exercise contro l  w i th in  the  powers now 
t o  it, arises from what has been called " the  ul t imate appl icat ion 
ites- fo r  b r ~ a d c a s t i n g  ... i n  the  form o f  d i rec t  broadcast ing t o  
~ c ' e i v e r s . ~ ~ ~ ~  Such satell ites, known as D i rec t  Broadcast 
i, are now i n  existence, but n o t  y e t  readi ly  available a t  low 
ind iv idual  home owners. The  ramifications o f  such reception, 
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(once it becomes available a t  low cost),  are even more revolut ionary 
than the  issues prev ious ly  discussed, from the point  o f  view o f  the  
ab i l i t y  o f  the  national regulatory  agency ( t h e  CRTC) t o  exercise 
s ign i f icant  control .  
Other  developments i n  the  explosion o f  new technologies t o  de l iver  
programs (such as cable and f i b r e  opt ics) have great ly  expanded bo th  
channel capacity and band-width, v i r t u a l l y  removing the  tradit ional 
spectrum constraints faced b y  broadcast technology i n  the past. 5 1 
Because the broadcasting pol icy set ou t  i n  s. 3 o f  the Broadcast ing A c t  
was established on the  basis o f  a scarc i ty  o f  frequencies on  the  
broadcast ing spectrum, the  v e r y  rat ionale o f  t h e  existence o f  t h e  
present  Broadcasting Ac t  is be ing b r o u g h t  in to  quest ion b y  the rea l i ty  
tha t  what has been a scarc i ty  o f  frequencies is being transformed t o  a 
v i r t u a l l y  boundless channel capacity. 
The  emergence o f  t h i s  phenomenon demonstrates tha t  new 
technologies are creat ing a new communications environment, which in 
t u r n  demands f resh pol icy responses. The  Broadcasting A c t  requi res 
rev is ion i n  order  to  re f lect  polices t h a t  should be developed i n  the  l i g h t  
o f  th i s  radical ly changed environment. 
In addit ion to  a need fo r  reconsiderat ion and revision o f  t h e  scope 
o f  act iv i t ies governed b y  the  Broadcast ing Act, the  v e r y  concept o f  
central ized regulatory  contro l  is challenged b y  the dramatic changes i n  
the broadcast ing environment. For example, it is fa r  from clear tha t  
the  present regulatory  system is capable o f  coming to  terms w i th  the 
major policy. issues b r o u g h t  about by the technological revolut ion. 
Perhaps the new technology wi l l  become the ult imate deregulator and  
exact the  creat ion o f  an en t i re l y  new regulatory  in f ra-s t ructure for  the  
communications system o f  t h e  fu ture.  
A l ready there is a general recognit ion in the federal government 
tha t  the  rap id  changes in communications technology demand a more 
f lex ib le  regulatory  system. Indeed, such f lex ib i l i t y  is ant ic ipated b y  s. 
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F the Broadcasting Ac t  which declares: " the regulat ion and 
s ion  o f  the Canadian broadcasting system should be  f lexible and 
adaptable t o  scient i f ic and technical advances." 
i e  present Progressive Conservative government's intent ion to 
such f lex ib i l i ty  was declared wi th i t s  in t roduct ion o f  Bi l l  C-20 in  
u s e  o f  Commons. Th is  bi l l ,  or ig inal ly  p u t  forward b y  the 
IS Liberal government, proposed amendments t o  the 1968 
~ t i n g  Ac t  regard ing telecommunications issues. The b i l l  d i d  not  
Parliamentary approval before the federal election o f  September, 
>ut was rev ived  b y  the Conservatives. Although the b i l l  has 
l r t h e r  delayed and remains unpassed a t  the time o f  wr i t ing,  the 
 at the present government chose to reintroduce it should be 
IS an indication o f  continuing interest.  5 2 
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joes the f u t u re  hold in terms o f  the  jur isdict ional issues 
l ing  educational broadcasting? One might speculate tha t  an 
well-entrenched province-wide educational broadcasting system 
offer excellent leverage for  fu tu re  negotiations wi th the federal 
nent. Since provincial governments already exercise author i ty  
"ovincially-owned educational broadcasting systems, such systems 
possible avenue fo r  augmenting provincial powers over other 
provincial" broadcasting endeavours. Th is  would suggest the 
nce o f  c lar i fy ing the role o f  provincially-owned educational 
ties which hold licences t o  broadcast educational programming, 
eliminating ambiguities i n  federal legislation so as to render 
the jur isdict ional boundaries o f  bo th  levels o f  government. 
th is  paper's earl ier discussion o f  the broad and rather  
>us defini t ion o f  educational programming contained in the federal 
ion, it was noted that  the defini t ion was a product  o f  a long 
i o f  negotiations between the two levels o f  government. Th is  
on allowed educational content t o  be  le f t  wi th in the domain of the 
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provinces. In the  absence o f  more precise def ini t ions o f  the  words 
"educational" and "general" programming than  those found i n  the 1972 
federal Di rect ion and  a more recent  Order  i n  almost any  k i n d  
o f  programming can be shown to  be educational in i t s  content.  To add 
t o  t h e  confusion, the  federal legislation requi res such programming t o  
b e  "d is t inc t l y  d i f fe ren t  from general broadcast ing available on the  
national broadcast ing service, o r  on  p r i va te ly  owned broadcast ing 
under tak ings."  The  d i f f i c u l t y  o f  enforc ing the  requirement tha t  
educational programming be "d is t inc t l y  d i f fe ren t  from general 
broadcasting1' becomes self-evident since matters o f  education are o f  
exclusive prov inc ia l  jur isdict ion. 
As  one observer  has said, " the  CRTC f inds  i tse l f  somewhat on the  
horns  o f  a jur isdict ional dilemma.1154 Should the Commission attempt to  
impugn the  educational value o f  a g iven  program, it could b e  accused o f  
overstepping i t s  jur isdict ional bounds. 
T h i s  dist inct ion, o r  more accurately, th i s  lack o f  dist inct ion, could 
be overcome b y  implementation o f  a recommendation o f  the Report o f  the  
Consultat ive Committee on t h e  Implications o f  Telecommunications f o r  
Canadian Sovereignty, ( t h e  Clyne Committee). 
Established i n  1979 t o  s tudy  broadcast ing, th i s  committee 
suggested tha t  " the f ic t ion about educational programming b e  
abandoned ,I1 and  recommended t h a t  the  federal government permi t  
educational stations to  "enter the  f ie ld  o f  general broadcasting.1155 
Cer ta in ly  an expansion o f  the  def in i t ion o f  educational programming t o  
include more general programming would seem t o  o f fe r  a promising 
solution. Given a more relaxed federal-provincial  climate, it is 
conceivable tha t  the  provinces1 e f fo r t s  t o  ga in contro l  over  the i r  
in t ra-prov inc ia l  communications might  well be realized. I n  the event  o f  
such an occurrence, whether the  provinces wi l l  l imi t  themselves to  the 
educational f ie ld  o r  lay claim t o  a broader in terpretat ion o f  educational 
programming i s  a matter f o r  conjecture. A precondit ion o f  the 
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tablishment o f  a new framework fo r  communications pol icy would f i r s t  
q u i r e  renegotiation o f  the  def in i t ion o f  educational programming as 
u n d  i n  the federal legislation. Th is  might  resolve the dilemma posed 
r the  d iv ided jur isd ic t ion over  educational broadcasting, i f  the  
!gotiations were to  produce a formula more appropriate to  the changing 
uoadcasting environment than tha t  found i n  the present statute. 
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